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This appeal is made pursuant to section 26077 of the
Revenue and Taxation Code fromthe action of the Franchise Tax
Board in denying the clains of Biggie Furniture Conpany - Fifth
Street, filed by John costello,  Trustee i N Bankruptcy, foOr
refund of franchiSe tax in the amounts of 22‘,110.56 and
$2,195.14 for the incone years 1955 and 1956, respectively.

_ On Cctober 28, 1958, the Franchise Tax Board issued
a Notice of Arbitrary Levy of Tax in the amount of $37.50,
pursuant to section 25732 of the Revenue and Taxation Code,
against the Biggie Furniture Conpany - Fifth Street, formerly
Andrew W lianms Appliance Center, Inc., (hereafter referred
to as Biggie) due to its failure to file a return and pay tax
for- the income year 1957. By letter dated November 25, 1958,
M. D. Daniel Golden, Certified Public Accountant, infornmed
respondent that Biggie had been included in proceedings "for
arrangement” before the United States District Court and
that he had been enployed as accountant for the receiver. On
Decenber 10, 1958, creditors of Biggie filed a petition in
bankruptcy against Sanuel Rabinow tch, individually and doing
busi ness as (among names of other corporations), B %gle
Furniture Conpany - Fifth Street. Adjudication of bankruptcy ,
was made on January 15, 1959, Subsequently, on February 2,
1959, B ggl e's corporate powers, rights and privileges were
‘ suspended for failure to pay the franchise tax due for 1950'[,

pursuant to section 23301 of” the Revenue and Taxation Code.
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Appeal of Bigagie Furniture Conpany - Fifth Street, etc.

Based upon an analysis of Biggie's records,
M. John Costello, Trustee in Bankruptcy, concluded that the
corporation did no business and had no incone for the years.
1955 and 1956, and claims for refund of taxes previ ousIBy pai d
for those two years were filed with the Franchise Tax Board
on April 12, 1960, Submtted on standard Franchise Tax Board
forms, the claims were made in the name of Andrew WIIlians
Appliance Center, Inc., which was the name of the taxpayer on
the original returns filed for 1955 and 1956. The address
iven for the claimnt _was "c/o Daniel Coi den, C,.P.A.,
ﬁl Sutter Street, San Francisco.” The body of the cf ai ns
stated inp ar t :

This corporation is owned by Samuel
Rabinowitch.... M. Rabinowtch is now
in bankruptcy. Proceeds of this claim
w Il be used in partial satisfaction of
creditors' clains.

The clainms were signed by Sanuel Rabinow tch and respondent
treated themas having been filed by Biggie.

_ On May 4, 1960, respondent advi sed Biggie that the
claims for refund were unacceptabl e because the corporation
was under suspension and had not been revived. Later that
month, M, Golden requested information concerning' the sus-
pension and tax liabilities of Blggle, stating that the
corporation was in bankruptcy and The trustee"would |ike to
consider satisfying the liabilities necessary to validate
the refund clains.

On the basis of information supplied by the Franchi se
Tax Board, the trustee paid the arbitrary assessment for 1957
In the anount of $37.50 on August 29, 1960, The corporation
was not relieved fromits suspension, however, because the
payment was not acconpanied by a witten application for revivor,
as required by section 23305 of the Revenue and Taxation Code;
To thi's date, "Biggie remans suspended.

_ In reply to an inquiry from M. Col den concerning
the disposition of this matter, respondent, in January 1962,
denied the clains for refund on the ground that Biggie had
never been Eroperly revived and since the statute of limta-
tions for the years 1955 and 1956 had expired, subsequent
reinstatement of the corporation could not validate the clains.
In a letter dated February 5, 1962, Mr. Gol den stated that the
claims had been made on behal f of John Costello, the trustee
in bankruptcy for Biggie, and that he, Golden, had prepared
t hem as Costellot!s representative. lThe Franchise Tax Board
declined to change its position and, in due course, M. Costello
filed this appeal .
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Appeal of Biggie Furniture Conpany - Fifth Street, etc.

The Franchi se Tax Board contends that because
Biggle's corporate rights and powers are suspended, this
appeal cannot be nmintained, It concedes that it has no
defense on the nerits in the event We decide that the appeal
may ' be pursued.

\\¢ have previ ouslg hel d that a suspended corporation
CaY not appeal to this boar eal of Lomta Plaza, Inc.,

d. of Equal,, I\/arch 1061, | ver,
the'a ppeal was not filed by Biggie, the suspended corporatlon,
but by John Costello, Trustee Hn ankr upt ¢ Fur t her nor e,

the Franchise Tax Board was full'y advised that they were
deal i ng wth the trustee in bankr uptcy, or hiS representatives,
and we are of the opinion that the refund clainms must be
con5|dered to have been filed by M. Costello.

Under sectjon 70 of the Bankruptc Act (11 U S C A.

§ 110) title of the bankrupt to certain ropert%/ vests
o eration of lawin the trustee as of the date of the filing

the petition in bankruptcy. A bankrupt's right to a
refund of taxes is _property included under thi's provision.
(Chandl er v, Nathans, 6 F.2d 725 728.) Thus neither Biggi e
noT_ M. Rabi fow tch had any right, title, orlnterest IM the
clainms at the tine they were f| ed, as a matter of |aw.

The |ssue |s therefore reduced to whether or not the
| awf ul suspensi on of fg gie's corporate powers prevented the
trustee in bankruptcy from prosecuting these refund clains.

A trustee succeeds to the bankrupt's title to choses
In action subject to any defense or counterclaimwhich would
have been available against the bankrupt; thus the rights of
the trustee are no greater than the rlghts of the bankrupt.
(In re Wodworth, 85 F.2d 50; Lync ‘) Rogan, 50 F. Supp. 356.)
IT 15 to pe noted, however, th e al l'eged bar in the instant
appeal arises not froma defect in the clalnB t hensel ves but
solely fromthe |ncapaC|ty of the corporatlon to present those
claims, Wiile (eveland v, Core Bros, Cal . App. 2d 681
(58 P.2a 931], hefdThar an |ﬁdTVTdUET'mho was the assi gnee of
a suspende corporatlon s cause of action was subject to the
same | ncapacities with respect to a suit on the 'claimas was
the assignor corporation, we believe this, decision is not
applicable to a trustee in bankruptcy

The power of Con ress in mtters relating to bank-
ruptcy ararmunt (Taubel - Scott-Kitzmller Co, V. tlicgc,

264 U. s 4 430 (68 L. 'EU——[*C?—A—Ca'ITmT'm—a—T(o atu
provi d|n for the suspension of domestic corporations for

nonpayrrent of taxes cannot interfere with the bankruptcy laws
by preventing a. Suspen ded corporation from filing a voluntary .

petition in bankru oF (In re Pacific Alloy & Steel Co., .
299 F, 952, cert, deni ed 266 U.S. EIB 169 E Ed, &71]. See
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Appeal of Biggie Furniture Conpany - Fifth Street, ete.

‘ also California Iron Yards Co. v, Conm ssioner,. 47 F.2d 514,
hol di hg That the suspension of a Cafrfornia corporation coul d
not vitiate the effectiveness of waivers of the statute of'
limtations executed by the corporation for the federal tax
authorities during the period of its suspension.) Furthernore,.
It has been said that once the trustee in bankruptcy acquires

- title to the bankrupt's assets by operation of |aw "the
continued existence of the bankrupt as a corporation is non-
essential to the bankrupty pirocess. (In re International

Match Corp., 79 F.2d 203, 204, cert, denied, 296 U.5. 652 .
180 L. Ed. b641.)

_ Wil e Congress has made federal bankruptcy trustees
subject to state and |ocal taxes and the enforcenent thereof
In'certain cases (28 U.s.C.A, §opn.fornerly § 124a; Botel er
v. Ingels N8 U,5,57[84 L. Ed. 78]; California v. ¢gIiiis, .

69 F.2d 7h6, afr'd, 293 U.5.62(79 L. Ed_199]J, Thi s Spacttiic
rant of authority has been Narrowly limted to taxes arising
romthe conduct of the bankrupt's business under aut hor|t6y of
the court. (In re West Coast Cabinet Wrks, 92 F. Supp.636,

aff'd sub nomi— California State Board of Equal | zation v, Goggin,
191 F,2d 726, cert, deni ed, 3472 U.S. 909 (96 L. EL, 680]1;~
State Board of Equalization v. Boteler, 131 ®.2d386; In re

California Pea Products, Inc., 37 F. Supp.658.)

‘ _ The facts of the instant appeal are distinguishable

in that the suspension of Biggie's corporate powers did not
arise fromthe failure of the trustee to pay taxes which
resulted fromthe continued operation of the corporation9 -
busi ness during the post-bankruptcy Perl od. Indeed, .it'appears °
that the trustee did not continué the bankrupt's business. 'The -
suspension resulted from the bankrupt% failure to pay taxes
which cane due prior to the filing of the petition inbankruptey., °
For this reason, we view Biggie's suspension as being closely
anal ogous_to the pre-bankruptey penalties that are barred by
section. 57, subdivision (j)dO? ?he Bankruptcy Act (11 U.8.C.A.

es:

§ 93,subd, (j)), whi ch provi

Debts owing to the United States or any
State or subdivision thereof as a penaItY or
forfeiture shall not be allowed, except tor
the anmount of the pecuniary |oss sustained

the act, transaction, Or proceeding out Of

ich the penalty or forfeiture arose, W
reasonabl e ‘and actual costs occasi oned t her eby
and such interest as may have accrued thereon
according to |aw.

In holding that section 57, subdivision (j) bars the'
‘ recovery of f ederal penalties even though they were included in
| iens that had been perfected agai nst the bankrupt's estate,
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Appeal of Biggie Furniture Conpany - Fifth Street, etc.

the Court, iIn_Simonson v. Granqui st, 369 U,5.38{7 L. Ed. 2d
571, noted that penalties Were in a category not favored in
pankruptcy. It explained that tax Penaltl es were generally

| nposed as Punltlve measures agai nst persons who were at fault
and that entforcenment of such penalties against the bankrupt's
'estate punishes not the delinquent taxpayer, but the entirely
i nnocent’” creditor, (See also_In re Burch, ég F. Su(%. 249,
Wi | e section 57, subdivision ? refers 1o "Debts Nl ee
as a penalty" and cannot strictly be applied to the suspension
of a corporation, which is another formof penalty, we cannot
ignore the fact that the position urged upon us by the
respondent reaches a result that is tantanount to inposing a
penal ty on the bankrupt's estate equal in amunt to the réefund
claims.” A denial of appellant's clains for refund, clains
that are undisputedly valid on their nerits, will punish the

ereditors for Bin?gl e'S delinquency as effectively as if a

penalty were alTlowed.

_ Turning now to our own Revenue and Taxation Code,
we find that it Contains provisions designed to nake a sus-
?en5| on under section 23301 effective,. Section 23304 declares

hat a contract made in violation of section 23301 is voidable

at the instance of any party other than the taxPayer. And
section 25262.1 provi des that any person who attenpts to
exercise the powers, rjghts and privileges of a suspended
corporatiaon is punishable by fine or inprisonnent or both.

If we aEpIy the hohrhzn of Ceveland v, Gore Bros., supra,
14 cal, App. 2d 681 [g%1 P.2d 931T tQ Tty uslCEees 1 bankruptcy
it would necessarily follow that they would be subject to
sections 23304 and 25962,1 as well as section 23301, Thus,
If the corporation in bankruptcy were suspended by the state,
any contract entered into by the trustee in the normal per-
formance of his duties would be voidable and the trustee
woul d be subject to fine or inprisonnment. Such state inter-
ference with the process of the bankruptcy court woul d

.constitute a clear intrusion on the suprene power to regulate

bankruptey matters vested in Congress by the Constitution and,
In the absence of express authority granted by Congress, would
be invalid. _\W are of the opinion that section 23301 of the
Revenue and Taxation Code was not intended to be and cannot.':,.
be applied here to bar appellant from exercising Whatever
rights he may otherwise have to claimthe instant tax refund.'

9.

R
Pursuant tot he views expressed in the opinion of
the board on file in this proceeding, and good cause appearing

1]
o

t her ef or,
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Appeal of Biggie Furniture Company - Fifth Street,' etc.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED Pursuant
to section 26073 the Revenue and Taxation Code, that
action of the Franchise Tax Board in denying the clains_of
Biggie Furniture Conpany - Fifth Street,” riled by John Costello,
Trustee in_Bankruptcy, r refund of franchise tax in the
amounts of $2,110.56 and $2, 195 14 for the income years 1955

and 1956, respectively, be and the same is hereby reversed.

Done at  Sacramento California, this 12th day
of May , 1954, by the State Board of Equalization.

Q“\/ /Q \fﬁu , Chairman

/k 1 / /Z u;/r‘/f/// / _, Nember
\/// %a //f/;/%j ,  Menber

// 7/ / /(C,r; , Member
/ \ / , Member

N !
Attest: %W , Secretary

vV
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